
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

MYMOND F. and RUTH J. WINTERS
For a Redeternr inat ion of a Def ic iency or
a Revlslon of a Determinat ion or a Refund
of Personal Income
Taxes under Art ic le(n) 22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s) px>abdn*&i
L972 and 1973.

St,ate of New York
County of Albany

Carmen Mottolese , being duly sworn, depoaes and says that

she ls an enployee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 3Qthday of September, L976 , she serived the wlthin

Notice of Decision by (cert i f i .ed) mall uponRaymond F. and Ruth J.

W in te r sMthepe t1 t l ' one r1n thew t th1np roceed ing '

by encloslng a true copy thereof ln a securely sealed poetpaLd wrapper addreseed

as fol lows: Mr. & Mrs. Raymond F. Winters
29 Hakes Road
Troy, New York LZL8CI

and by deposit ing same enclosed in a postpald properly addregeed wrapper Ln a

(post off lce or off icial depository) under the exctustve care and custody of

the United States Postal Service within the State of New York.

Thar deponent further says that the said addreasee is the Xreeffirugg$ix{

)g€Kffii petitloner herein and that the address eet forth on said nrapper ls the

last known address of the (ff i  petl t loner.

Sworn to before me thls

30 th  day  o f  September  ,  L9 /6 .

rA-3 (2/76)



STATE OF NEW YOR,K

DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N , Y .  1 2 2 2 7

Septrdor 30, L976

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: r t t . r  457-3850

STATE TAX COMMISSION

r
Hr. & I:[ra. Reywnd F. Iflntorr
29 Hakcr Road
Troy, l{snr York 12180

Oear Mr. & ltrt. lftnterar

PLease take notice of the DECISXON
of the State Tax Commission enclosed herewith.

?lease take further notice that Pursuant to
Sectionfi) 690 of the Tax Law, anY
proceeding in court to revie$t an adverse deci-
sion must be conunenced within 4 mnthC
from the date of this not iee.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter rel-ative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

IGTI tntrv Yours'

^(*-Jt/ G-.--
rrank' .r Y Pucct a
Suparvlror of &nrllEnc.
Glsftne lleartngr

c c :

Taxing Bureau's Representat ive:

rA-L . r2  (L /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

RAYMOND F. and RUTH J. WINTERS
DECIS ION

fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
for  Refund of  Personal -  fncome Taxes under
Ar t i c ]e  22  o f  t he  Tax  Law fo r  t he  Years
I97z  and  L973 .

Pe t i t i one rs ,  Raymond  F .  and  Ru th  J .  W ln te r s ,  29  Hakes  Road ,

T roy ,  New York  l - 2180 ,  f i l ed  a  pe t i t i on  fo r  rede te rm ina t l on  o f  a

de f i c i -ency  o r  f o r  re fund  o f  pe rsona l  i ncome taxes  under  A r t i c l e  22

o f  t he  Tax  Law  fo r  t he  yea rs  1972  and  L973 .  (F i l e  No .  3 -46a IT262 )  .

A  sma l l  c l a ims  hea r i ng  was  he ld  Ju l y  28 ,  1976 ,  d t  9 t I 5  A .M .  be fo re

Har ry  Huebsch ,  Hear lng  O f f i ce r ,  a t  t he  o f f i ces  o f  t he  S ta te  Tax

Commiss ion ,  Room L1T ,  Bu i l d i -ng  #9 ,  S ta te  Campus ,  A lbany ,  New York .

The  pe t i t i one r ,  Raymond  F .  W ln te rs ,  appeared  p ro  se  and  fo r  h i s

- . , i  { : ^  l t r , , f L .  Tw r r s ,  r r u u r r  s .  W i n t e r s .  T h e  I n c o m e  T a x  B u r e a u  a p p e a r e d  b y  P e t e r  J .

C r o t t y ,  E s q . ,  ( M i c h a e l  W e i n s t e i n ,  E s g . ,  o f  c o u n s e l ) .

TSSUES

I .  D id  amoun ts  rece l ved  by  pe t i t i - one r ,  Raymond  F .  I d in te rs ,

As ,  e  m i l i t . r r  r r  pens ion  based  upon  yea rs  o f  se rv l ce ,  eons t i t u te  amoun tse  r r r + + +  v e 4  J

nronner .T r r  ev? lud lb le  f rom Federa l  g ross  i ncome fo r  t he  yea rs  I9T2
I / r  v y e r  ! J  v A v r r

and  1973?



I I .  I f  t he  amoun ts  rece i ved  as  a  m i l i t a ry  pens ion  a re  no t

exc lud ib l -e  f rom Federa l  g roSS income fo r  such  yea rs ,  m&V Such

amoun ts  be  sub t rac ted  f rom Federa l  ad jus ted  g ross  i -ncome in

de te rm in ing  New York  ad jus ted  g ross  i ncome fo r  t he  yea rs  i n

ques t i -on?

I f I .  Were  pe t i t i one rs ,  Raymond  F .  and  Ru th  J .  W in te rs ,  res iden ts

o f  New York  S ta te  fo r  t he  tax  yea rs  1972  and  L973?

fV .  Does  New York  S ta te  have  the  cons t i t u t i ona l  r i gh t  t o  t ax

the  m i l i t a ry  pens ion  rece i ved  by  the  pe t i t i one r ,  Raymond  F .  W in te rs ,

i n  t he  yea rs  L972  and  L9T3?

FINDINGS OF FACT

1 .  Pe t i t i one rs ,  Raymond  F .  and  Ru th  J .  W in te r s ,  t ime l y  f i l ed

res j -den t  New York  S ta te  i ncome tax  re tu rns  fo r  L972  and  1973 .  They

f i t ed  a  j o in t  re tu rn  on  Fo rm IT -201  fo r  1972  and  separa te  re tu rns

on  F 'o rm IT -208  fo r  1973 .  On  each  o f  t hese  re tu rns ,  t he  amoun t  o f

Uni - ted States Ai r  F 'orc  e ret l rement  pension for  each such year  was

inc luded  i n  Federa l  g ross  i ncome and  Federa l  ad jus ted  g ross  l ncome,

bu t  was  sub t rac ted  f rom Federa l  ad jus ted  g ross  i ncome ln  a r r l v i ng

a t  New York  ad jus ted  g ross  i ncome.

2 .  0n  Ju l y  31 ,  1970 ,  Fe t i t i one r ,  Raymond  F .  W in te r s '  was

re leased  f rom ac t i ve  du ty  f rom the  Un i ted  S ta tes  A i r  Fo rce  a f te r

20  yea rs  and  f i ve  days  se rv l ce .  He ,  t he rea f t e r ,  has  rece i ved  a

re t l remen t  pens i -on  f rom the  Un i ted  S ta tes  A i r  Fo rce .  On  Ju l y  20 ,

l qTo -  ne l . i l - . i one rs ,  Raymond  F .  and  Ru th  J .  W in te r s ,  r en ted  a  house  i n
+ J  I  v  t  f r v  v ! v L v r
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New York  and  has  res ided  the re  to  th i s  da te .

the i r  furn i ture and a l - l  o ther  be longings in to

Raymond  F .  and  Ru th  J .  W in te rs ,  do  no t  own  o r

ou ts ide  o f  New York .  They  vo te  i n  New York '

in  New York and they have worked in  New York.

CONCLUSIONS OF LAW

Pet l t i one rs  moved

the  house .  Pe t i t i one rs  '

rent  any Proper ly

the i r  ca r  l s  reg i s te red

A .  Tha t  a l t hough  sec t i on  L l2  o f  t he  In te rna l  Revenue  Code

prov ides  fo r  an  exc lus ion  f rom Federa l  g ross  i ncome w i th  respec t

to  ce r ta in  comba t  P&Vr  th i s  exc lus ion  does  no t  app fy  to  pens ions

and  re t i r emen t  pay  i n  acco rdance  w i t h  sec t i on  L I2 ( c ) (4 )  o f  t he

In te rna l  Revenue  Code .  The re fo re ,  t he  re t i r emen t  pay  i s  p rope r l y

inc lud ib le  i n  Federa l  g ross  i ncome and  Federa l  ad jus ted  g ross  i ncome

f n n  t . h o  r . z a 2 r - , q .  i n  n r r c s t i o n -

B.  Tha t  under  sec t i on  6L2 (a )  o f  t he  Tax  Law,  the  New York

ad jus ted  g ross  i ncome o f  a  res i -den t  i - nd i v idua l  i s  h i s  Federa l

ad jus ted  g ross  i ncome p lus  o r  m inus  spec i f i c  mod i f i ca t i ons .  However ,

s ince  sec t i on  6 tZ (c )  o f  t he  Tax  Law does  no t  p rov i . de  fo r  a  mod i f i ca -

t1on  to  reduce  t r ' ede ra l  ad jus ted  g ross  i ncome by  amoun ts  rece i ved  as

:  m i  I  i  t a r r r  r e t i  r a m a n t _ .  n e n s , i  n n  t h c  s r r h t r a c t l o n  m o d i f  i c a t i o n s  c l a i m e d@  I l l r r r  v q r  J  t  v  u I r  g l l r s r r v  y u r r o f  v l r ,

for  l -972 and 1973 are not  a l - lowable.

c .  Tha t  pe t i t i one rs ,  Raymond  F .  and  Ru th  J .  W in te rs ,  we re

res iden ts  o f  New York  under  the  mean ing  and  i n ten t  o f  sec t i on  605

o f  t he  Tax  Law fo r  1972  and  L973 .
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D .  Tha t  t he  cons t i t u t i ona l i t y  o f  t he  l aws  o f  t he  S ta te

o f  New York  a re  p resumed  by  the  New York  S ta te  Tax  Commlss ion .

Tr- rona - ic  n^ iur isd icEj -on at  the admin is t rat ive level_ to  dec lareJ \

such  l -aws  uncons t i t u t i ona l - .  The re fo re ,  i t  mus t  be  p resumed  tha t

the  re levan t  sec t i ons  o f  t he  l -aw  a re  cons t i - t u t i - ona l  t o  t he  ex ten t

tha t  t hey  re la te  to  the  impos i t i on  o f  i ncome tax  l i ab i l i t y  on

the  pe t i t i one rs .

E .  Tha t  t he  pe t i t i ons  o f  Raymond  F .  and  Ru th  J .  W in te rs  fo r

1972  and  1973  a re  den ied  and  the  No t i ces  o f  De f i c i ency  a re  sus ta ined .

DATED: Albany,  New York
Sep tember  30 ,  L976

COMMISSION


